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In  the  Year  One  Thousand  Eight  Hundred  and  Ninety-eight. 


AN  ACT 

To  limit  the  height  of  buildings  on  and  near 
Copley  Square  in  the  city  of  Boston. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in 
General  Court  assembled ,  and  by  the  authority  of  the  same,  as 
follows  :  — 

1  Section  1.    The  extreme  height  to  which  any  build- 

2  ing  may  be  erected  in  that  part  of  Boston  hounded  by 

3  Berkeley  Street,  Newbury  Street,  Exeter  Street  and  the 

4  Boston  &  Albany  and  Boston  &  Providence  Railroads, 

5  and  including  the  two  squares  in  said  city  known  as 

6  Copley  Square,  shall  be  eighty  feet,  exclusive  of  such 

7  steeples,  towers,  domes,  cornices,  parapets,  balustrades, 

8  sculptured  ornaments,  chimneys  and  roofs  as  the  board 

9  of  park  commissioners  of  said  city  may  approve. 

1  Section  2.    If  any  person  shall,  by  the  provisions  of 

2  this  act,  suffer  damages  for  which  he  is  by  law  entitled 

3  to  compensation,  he  may  recover  the  same  in  the  manner 
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4  provided  by  law  for  the  recovery  of  damages  by  the  lay- 

5  ing  out  of  highways  in  the  city  of  Boston. 

1  Section  3.   The  Superior  Court,  or  any  justice  thereof, 

2  shall  have  jurisdiction  in  equity  to  enforce  the  provisions 

3  of  this  act. 

1      Section  4.    This  act  shall  take  effect  upon  its  passage. 


Mr.  Chairman  and  Gentlemen  of  the  Committee  : 

This  is  an  application  to  limit  the  height  of  buildings  on 
and  near  Copley  Square  in  the  city  of  Boston.  The  height 
to  which  buildings  should  be  limited,  and  the  area  within 
which  they  should  be  limited  is  for  you.  Any  limitation  of 
height  or  area  which  accomplishes  the  purpose  of  protecting 
the  Square  and  the  beautiful  buildings  upon  it  and  about  it 
from  the  injury  and  the  danger  which  will  be  caused  by  the 
erection  of  steel-cage  construction  buildings  to  the  height  of 
one  hundred  and  twenty-five  feet  will  be  satisfactory  to  the 
petitioners. 

The  application  was  primarily  by  the  Trustees  of  the 
Boston  Public  Library,  for  whom  Mr.  Solomon  Lincoln  and 
myself  appear  as  members  of  that  corporation  and  parties  in 
interest. 

The  Trustees  of  the  Library  are  a  corporation  created  by 
the  Commonwealth  by  a  special  Act  of  the  Legislature,  and 
by  the  Act  of  the  Legislature  they  are  given  and  required 
to  exercise  "general  care  and  control  of  the  Central  Public 
Library  in  said  city  and  of  all  branches  thereof,"  and  are 
also  specifically  given  and  required  by  the  Commonwealth 
to  exercise  "  full  power  and  control  of  the  design,  construc- 
tion, erection  and  maintenance  of  the  Central  Public  Library 
building"  on  Copley  Square. 

Chapter  60,  Laws  1887. 

The  Trustees  thus  have,  by  direct  Act  of  the  Legislature, 
charge  of  an  estate  on  Copley  Square  including  the  land  and 
the  building  thereon,  to  the  creation  of  which  the  Common- 
wealth has  given  land  which  is  worth,  at  a  valuation  of  fifteen 
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dollars  afoot,  substantially  seven  hundred  and  fifty  thousand 
dollars,  and  the  city  has  given  land  which  at  the  same  valua- 
tion is  worth  substantially  four  hundred  thousand  dollars 
more  ($391,216),  and  in  which  the  city  has  invested  in  the 
construction  of  the  building  substantially  two  million,  four 
hundred  thousand  dollars  ($2,368,854.89),  making  a  total 
value  of  land  and  building  of  substantially  three  million,  five 
hundred  and  fifty  thousand  dollars  ($3,510,070.89). 

In  addition  to  this  expenditure,  the  annua  interest  upon 
which  at  four  per  cent  would  be  over  $140,000,  at  least 
$250,000  per  annum  is  expended  in  the  maintenance  and 
administration  of  the  Public  Library,  making  an  annual 
expense  by  the  taxpayers  for  this  great  public  educational 
institution  of  nearly  $400,000. 

In  this  building  there  are  gathered  books,  manuscripts, 
paintings,  works  of  art,  and  other  collections,  which  could 
not  be  replaced  for  two  million  dollars,  and  many  of  which, 
if  destroyed,  could  not  be  replaced  at  all. 

By  the  law  of  the  Commonwealth  "  all  citizens  of  the  Com- 
monwealth have  the  perpetual  right  of  access  free  of  charge  " 
to  this  building,  and  the  same  use  therein  of  all  its  books, 
manuscripts,  collections  and  works  of  art  that  the  citizens  of 
Boston  have. 

It  is  fair  to  say  that  of  the  two  million  dollars,  at  which 
the  contents  of  this  building  may  be  conservatively  esti- 
mated, probably  seventeen  hundred  thousand  dollars  in 
value  consists  of  those  books,  manuscripts,  works  of  art,  and 
other  treasures  which  must  be  used  and  enjoyed  in  the 
building,  and  are  not  permitted  to  be  taken  out  of  it,  so  that 
by  far  the  larger  part,  probably  eighty  or  ninety  per  cent  in 
value  of  all  the  contents  of  the  building  are  held  and  man- 
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aged  by  the  Trustees  for  the  benefit  of  all  citizens  of  the 
Commonwealth. 

The  preservation  of  the  building  itself  and  of  its  irreplace- 
able and  priceless  contents  is  therefore  of  the  highest  impor- 
tance, not  only  to  the  citizens  of  Boston,  but  to  all  citizens 
of  the  Commonwealth. 

The  building  was  located  upon  a  large  public  park,  given 
in  part  by  the  Commonwealth  without  charge,  and  the 
remainder  acquired  by  the  city  and  by  the  contributions  of 
public-spirited  citizens  of  the  city  and  of  other  portions  of 
the  Commonwealth,  as  and  for  a  public  park.  This  location 
was  selected  not  only  because  it  was  beautiful  in  its  sur- 
roundings by  reason  of  the  proximity  of  other  public  build- 
ings of  beautiful  architecture,  but  because  it  was  a  safe  loca- 
tion, and  under  the  conditions  which  then  existed,  expected 
to  continue  safe  from  risk  of  fire  or  other  casualties  that 
might  arise  from  the  erection  of  tall  buildings,  tenement 
houses  and  hotels  in  immediate  proximity  to  the  Library 
building. 

A  few  vears  ago  steel-cage  construction  buildings  were 
devised,  by  the  erection  of  which  it  was  thought  that  the 
already  excessive  valuation  of  land  could  be  increased  to  the 
great  profit  of  private  owners.  Such  buildings  were,  how- 
ever, for  a  time  confined  to  the  business  portions  of  the  city, 
and  there  appeared  to  be  no  reason  to  expect  that  they 
would  be  erected  on  and  about  Copley  Square,  until,  in 
1896,  a  building  one  hundred  and  twenty-five  feet  high  was 
erected  upon  a  single  lot  on  Commonwealth  Avenue.  This 
caused  universal  complaint,  and  the  Legislature  sought  to 
prevent  further  erections  of  that  kind  by  the  passage  of  an 
Act  in  1896,  amended  in  1897,  with  reference  to  the  height 
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of  buildings  upon  parks  and  streets  bordering  upon  parks. 
It  was  supposed  that  this  Legislation  protected  Copley  Square 
from  the  construction  of  similar  buildings  upon  or  near  it, 
but  during  the  last  autumn  the  Trustees  of  the  Public  Library 
were  surprised  to  find  that  a  trust  company  in  combination 
with  a  construction  company  had  purchased  certain  estates 
between  the  Art  Museum  and  Trinity  Church  opposite  the 
Public  Library,  and  proposed  to  erect  thereon  a  steel-cage 
tenement  house  one  hundred  and  twenty  feet  high  ;  and  upon 
inquiry  they  were  more  surprised  to  find  that  the  owners  of 
the  estate  at  the  corner  of  Dartmouth  and  Boylston  Streets, 
within  one  hundred  fifty  feet  of  the  Public  Library,  were 
considering,  and  as  they  were  informed  had  prepared,  plans 
for  the  construction  of  a  similar  building  on  their  estates. 

They  found  that  the  Trustees  of  the  building  to  be  erected 
between  the  Art  Museum  and  Trinity  Church,  to  be  known 
as  Westminster  Chambers,  and  these  owners  of  the  other 
estates  apparently  cared  nothing  for  public  opinion  or  for 
the  public  interests  in  the  beauty  of  the  Square  and  in  the 
safety  of  the  Library  building  and  of  the  Art  Museum  and 
of  their  precious  contents,  but  insisted  upon  what  they  said 
was  their  legal  right  to  construct  buildings  on  their  estates 
substantially  like  the  monstrous  erection  which  had  been  put 
up  on  Commonwealth  Avenue. 

Application  to  the  Trustees  and  the  Construction  Com- 
pany, who  were  to  build  Westminster  Chambers,  only  re- 
sulted in  an  offer  to  sell  the  rights  which  they  claimed  they 
had  to  build  to  one  hundred  and  twenty  feet,  at  the  rate  of 
seventy-five  thousand  dollars  for  each  of  the  three  upper 
stories;  i.  e.,  for  $225,000.  Of  course,  the  Trustees  of  the 
Public  Library  were  powerless  to  prevent  this  construction 
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by  payment  of  this  excessive  sum.  They  had  no  money  for 
that  purpose,  and  the  Museum  of  Fine  Arts  and  other  persons 
interested  in  the  Square  could  not,  with  the  means  at 
their  disposal,  accede,  and  they  ought  not  to  have  acceded, 
to  this  exorbitant  demand. 

The  Trustees  looked  to  the  law  of  1896  and  1897,  and 
while  they  found  that  the  Legislature  apparently  intended 
thereby  to  limit  buildings  on  Copley  Square  as  they  limited 
them  on  Commonwealth  Avenue  and  other  parks  to  the 
height  of  seventy  feet,  it  was  claimed  by  the  counsel  of  the 
Trust  Company  and  the  Construction  Company,  and  by 
counsel  of  the  other  owners  of  private  estates  upon  the 
Square,  that  the  Legislature  had  failed  to  accomplish  its  pur- 
pose in  respect  to  Copley  Square. 

Under  these  circumstances  the  Trustees  deemed  it  their 
duty,  imposed  upon  them,  as  they  considered,  by  the  direct 
command  of  the  Commonwealth  in  their  act  of  incorporation, 
to  bring  the  matter  to  the  attention  of  the  Legislature. 
And  they  have  done  so  by  this  application,  which  is  now 
supported,  however,  not  only  by  them  but  by  the  Museum 
of  Fine  Arts,  the  Massachusetts  Institute  of  Technology, 
and  by  nearly  three  thousand  petitioners,  citizens  of  the 
Commonwealth  from  all  walks  of  life  and  from  all  parts  of 
the  Commonwealth.  There  are  petitious  from  Fall  River, 
Lowell,  Worcester,  New  Bedford,  Springfield,  and  many 
other  important  cities  and  towns.  And  if  the  familiar  rule 
that  petitioners  should  be  weighed  and  not  counted  is 
applied,  you  will  find  weight  of  character,  of  influence  and 
of  property  behind  these  petitions  such  as  has  never  before 
in  my  experience  appealed  to  the  Legislature. 

Excluding  all  petitioners  from  the  city  of  Boston  who  do 
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not  pay  an  annual  tax  of  four  hundred  dollars  or  more,  the 
remainder  of  the  petitioners  from  Boston  alone  represent  an 
assessed  taxable  value  of  property  amounting  to  over  sixty- 
one  million  dollars.  If  you  include  all  the  petitioners  it  is 
safe  to  say  that  they  represent  an  assessed  value  of  taxable 
property  approximating,  if  not  exceeding,  $75,000,000. 

This  amount  exceeds  the  assessed  valuation  according  to 
the  last  apportionment  of  any  city  in  the  Commonwealth 
except  six.  There  are  five  counties  in  the  Commonwealth 
which  each  have  a  less  valuation  than  this  amount.  It  is 
nearly  equal  to  the  combined  valuation  of  the  counties  of 
Barnstable,  Franklin  and  Hampshire. 

The  amount  of  taxable  property  in  the  Commonwealth 
represented  by  this  petition  exceeds  the  valuation  of  the  city 
of  Springfield  by  more  than  ten  million  dollars,  and  is  a 
little  more  than  the  entire  valuation  of  the  city  of  Lowell. 
These  valuations  are  exclusive  of  the  value  of  the  property 
in  the  charge  of  the  Massachusetts  Institute  of  Technology, 
the  Museum  of  Fine  Arts  and  the  Trustees  of  the  Public 
Library.  If  this  is  added,  you  have  fairly  before  you  appli- 
cations for  this  legislation  from  persons  and  interests  in  the 
Commonwealth  representing  at  least  $100,000,000. 

I  know  that  it  is  proverbially  easy  to  obtain  signatures  to 
petitions,  especially  if  the  purpose  be  on  the  face  of  it 
worthy,  and  I  should  attach  little  importance  to  petitions 
which  were  gathered  by  the  familiar  method  of  canvassing 
and  paying  the  canvasser  so  much  per  name  for  all  the  names 
he  could  obtain.  These  petitions  have  not  been  obtained  in 
that  way.  Many  of  them  in  Boston  were  sent  in  answer  to 
a  circular  addressed  to  the  large  property  holders  of  the  city, 
simply  enclosing  a  petition,  which  if  they  did  not  approve, 
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cared  nothing  about,  they  would  naturally  toss  into  the 
waste  basket,  and  which  they  would  not  sign  and  return 
unless  they  had  an  interest  in  the  purpose  and  object  of  the 
petition.  Certainly  no  method  could  be  less  free  from  soli- 
citation than  this.  But  persons  petition  for  this  legislation 
who  are  not  free  with  their  names,  and  whose  names  are 
rarely  seen  upon  petitions  at  the  State  House. 

Among  them  we  find  George  v.  L.  Meyer,  the  recent 
speaker  of  the  House,  William  Minot,  the  largest  individual 
taxpayer,  and  probably  the  ablest  manager  of  real  estate 
interests  in  the  Commonwealth,  Henry  L.  Higginson, 
Patrick  A.  Collins,  Charles  Francis  Adams,  T.  Jefferson 
Coolidge,  Henry  Lee,  Augustus  Hemenway,  Nathan  Mat- 
thews, Jr.,  N.  W.  Kice,  Lucius Tuttle,  John  Q.  A.  Brackett, 
Stephen  Salisbury  of  Worcester,  John  W.  Cummings  of 
Fall  Kiver,  Congressmen  S.  W.  McCall,  Wm.  S.  Lovcring, 
W.  H.  Moody,  Charles  F.  Sprague,  William  E.  Barrett, 
and  George  P.  Lawrence ;  Andrew  J.  Jennings  and  James 
"R.  Jackson  of  Fall  River,  Charles  W.  Eliot,  President  of 
Harvard  College,  Nathaniel  Thayer,  Thomas  L.  Livermore* 
William  W.  Crapo,  William  A.  Gaston,  President  of  the 
Boston  Elevated  Railway,  Thomas  J.  Gargan,  Edward 
Everett  Hale,  and  hundreds  of  others  equally  prominent,  from 
all  parts  of  the  Commonwealth. 

The  first  question  which  you  naturally  ask  is  :  "  What  is 
Copley  Square,  and  why  do  all  these  petitioners  ask  for 
legislation  to  protect  it?" 

Copley  Square  is  a  public  park  composed  of  two  triangular 
pieces  of  land  between  which  Huntington  Avenue  runs,  and 
upon  three  sides  of  which  Trinity  Church,  the  Museum  of 
Fine  Arts  and  the  Boston  Public  Library  have  been  erected. 
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It  is  nearly  in  the  center  of  a  district  in  the  city  of  Boston 
bounded  by  Berkely  and  Exeter  streets  and  the  Boston  & 
Albany  and  Boston  &  Frovidence  railroads. 

This  district  includes  exclusive  of  streets  1,128,868  square 
feet  of  land,  of  which  578,211  are  devoted  to  religious,  edu- 
cational, charitable  and  other  public  uses.  The  land  thus 
occupied  is  valued  at  $5,218,068.  The  buildings  occupied 
for  these  purposes  are  valued  at  $4,470,371,  making  a 
total  valuation  of  $9,688,951. 

The  collections  of  books,  manuscripts,  paintings,  statuary 
and  other  treasures  of  art  in  these  buildings  and  open  to 
public  use  are  worth,  if  they  can  be  estimated  in  money  at 
all,  at  a  conservative  estimate,  five  or  six  millions  of  dollars, 
making  a  total  valuation  of  land  and  buildings  and  personal 
property  within  this  area  of  not  less  than  sixteen  million 
dollars,  all  devoted  to  charitable,  educational  and  religious 
uses,  that  is,  all  held  for  the  benefit  of  the  public. 

The  property  devoted  to  private  or  profitable  uses  within 
this  district  is  less  in  area  than  that  thus  devoted  to  public 
uses,  being  only  550,657  feet.  The  valuation  of  this  land  is 
$4,368,000,  or  nearly  a  million  dollars  less  than  the  value  of 
that  devoted  to  public  uses.  The  value  of  the  buildings 
devoted  to  profitable  uses  is  $4,061,000,  or  nearly  half  a 
million  dollars  less  than  the  value  of  the  buildings  devoted 
to  public  uses. 

The  estates  abutting  upon  the  Square  itself  which  are 
devoted  to  these  public  uses  have  an  area  of  273,687  square 
feet,  while  the  estates  devoted  to  private  or  profitable  uses 
upon  the  Square  have  an  area  of  only  76,537  square  feet. 
The  value  of  land  devoted  to  private  uses  is  one  million, 
eight  thousand,  nine  hundred  dollars.  The  value  of  land 
devoted  to  public  uses  is  $3,411,423. 
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The  value  of  the  buildings  devoted  to  private  uses  is 
$699,300.  The  value  of  the  buildings  devoted  to  public 
uses  is  $3,639,000. 

Speaking  in  round  numbers  the  total  value  of  all  the  land 
and  buildings  put  to  private  use  immediately  upon  the 
Square  is  $1,700,000,  while  the  total  value  of  the  land 
and  buildings  put  to  a  public  use  immediately  upon  the 
Square  is  $6,700,000. 

Within  the  district  above  named  the  value  of  the  land  and 
buildings  put  to  public  uses  is  something  more  than  half  the 
entire  value  of  the  property  within  the  district.  Immedi- 
ately upon  the  Square  the  value  of  the  property  put  to  pub- 
lic uses  exceeds  the  value  of  that  put  to  private  uses  by 
substantially  five  million  dollars  ($4,942,223). 

The  Commonwealth  and  the  city  have  made  this  district 
a  great  educational  centre. 

More  than  four  thousand  scholars  and  teachers  come  to 
the  schools  within  it  each  day.  The  Museum  of  Fine  Arts 
opens  its  treasures  to  the  use  and  enjoyment  of  nearly  two 
hundred  thousand  persons  each  year  without  charge.  Every 
twelve  months  more  than  a  million  persons  enter  the  beauti- 
ful Public  Library  building  and  freely  use  and  enjoy  it  and 
all  that  it  contains. 

There  is  no  other  district  like  it  in  any  city  in  New  Eng- 
land or,  I  believe,  in  the  United  States.  • 

As  Edward  Everett  Hale  says  in  his  letter  to  you,  "  The 
Commonwealth  with  its  eyes  open  has  established  a  uni- 
versity around  Copley  Square." 

The  Commonwealth  gave  to  educational  and  other  public 
purposes  363,300  square  feet  of  land  upon  the  Back  Bay, 
which  at  the  average  price  at  which  other  lands  were  then 


sold  by  the  Commonwealth  would  have  brought  $833,439.36. 
At  the  present  time  this  land  would  be  worth  nearly 
$3,000,000. 

Within  this  district  it  gave  to  the  Public  Library,  the 
Horace  Mann  School,  the  Massachusetts  Institute  of  Tech- 
nology, the  Society  of  Natural  History,  and  for  Copley 
Square  199,745  square  feet,  which  would  be  worth  at 
the  average  value  of  land  throughout  the  district  about 
$2,000,000. 

In  addition  the  State  has  put  to  the  use  of  the  Normal 
Art  School,  just  outside  this  district,  15,568  feet  of  land 
worth  at  least  $125,000,  making  215,313  square  feet,  the 
title  to  which  is  in  the  Commonwealth,  subject  to  these  educa- 
tional uses. 

The  Commonwealth  retains  the  right  to  re-enter  upon  all 
these  lands  if  they  are  used  for  any  other  purposes  than  the 
public  purposes  for  which  their  use  was  given. 

This  does  not  include  the  95,500  feet  given  by  the  City  to 
the  Museum  of  Fine  Arts,  and  now  worth  substantially 
$1,500,000. 

The  land  and  buildings  within  this  district  are  valued  by 
the  assessors  at  $18,117,951,  and  $9,188,551,  or  more  than 
one  half  of  this  value,  is  exempt  from  taxation  under  the  law 
of  the  Commonwealth,  as  devoted  to  religious,  charitable 
and  educational  uses.  The  annual  tax  thus  abated  upon  this 
property  within  this  district  is  substantially  $120,000  a  year, 
which  is  equivalent  to  a  gift  by  all  the  taxpayers  of  the 
Commonwealth  of  $3,000,000,  the  principal  sum  required  to 
produce  $120,000  each  year  at  four  per  cent. 

If  we  add  to  the  real  estate  thus  exempt  from  taxation 
within  this  district,  the  value  of  the  collections  of  the  Pub- 


15 


He  Library  and  the  Art  Museum,  which  have  either  been 
given  for  public  purposes  or  purchased  with  city  money, 
and  are  exempted  from  taxation,  we  find  that  within  this 
district  there  is  exempt  from  taxation  property  put  to  edu 
cational,  religious  and  benevolent  purposes,  which  if  not 
thus  applied  for  the  benefit  of  the  public  would  properly  be 
assessed  for  at  least  fourteen  or  fifteen  million  dollars,  which 
exceeds  the  valuation,  according  to  the  last  apportionment, 
of  any  city  or  town  in  the  Commonwealth  except  twenty- 
four. 

With  the  exception  of  Brockton,  no  city  or  town  in  the 
counties  of  Barnstable,  Berkshire,  Hampshire,  Franklin  and 
Plymouth  has  a  valuation  equal  to  the  valuation  of  the  prop- 
erty within  this  district,  which  the  Commonwealth  and  the 
City  have  given  and  permitted  to  be  given  and  dedicated  to 
these  public  purposes,  and  therefore  exempted  from  taxa- 
tion. 

If  you  look  to  the  estates  abutting  on  Copley  Square  alone 
which  are  put  to  these  public  uses,  you  will  find  that  the 
land  and  buildings  are  valued  at  $6,650,423.  If  you  look 
to  the  propert}^,  personal  and  real,  upon  the  Square  alone, 
which  is  exempt  from  taxation  for  these  purposes,  you  will 
find  that  it  is  valued  at  over  $11,000,000,  which  exceeds  the 
value  of  any  city  or  town  in  the  Commonwealth,  except 
twenty-nine.  If  you  except  the  city  of  Pittsfield,  no  city 
or  town  in  the  counties  of  Barnstable,  Berkshire,  Franklin 
and  Hampshire  has  a  valuation  equal  to  the  value  of  the 
property  immediately  abutting  upon  this  Square  which  the 
Commonwealth  exempts  from  taxation  for  public  purposes. 

Why  have  these  millions  of  money  been  thus  expended  in 
this  immediate  locality,  and  why  is  this  vast  amount  of 
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property  exempted  from  taxation,  and  the  tax  that  it  would 
otherwise  pay,  borne  by  all  the  other  taxpayers  of  the  City 
and  the  Commonwealth?  The  answer  is  obvious.  It  is 
because  all  this  property  is  put  to  religious,  educational  and 
charitable  uses.  In  other  words,  put  to  uses  of  which  all  the 
public  have  the  benefit.  Practically  this  property  which  has 
been  given  by  the  taxpayers  of  the  City  and  the  Common- 
wealth  and  by  benevolent  and  charitable  persons  belongs  to 
all  the  people. 

The  millions  of  dollars  which  have  been  thus  spent  by  the 
City,  the  Commonwealth,  and  by  benevolent  persons  to  erect 
beautiful  buildings  in  this  district  for  the  benefit  of  the 
public,  have  resulted  in  an  enormous  increase  in  the  value  of 
the  property  held  by  private  owners  within  the  district. 

Mr.  William  Minot  says  that  this  increase  is  owing  to  two 
reasons  : 

"One,  that  owing  to  the  expenditure  of  seven  or 
eight  million  dollars  in  public  buildings  ihe  Square  has 
been  so  beautified  as  to  be  unique  in  America.  Another, 
that  the  new  station  to  be  erected  on  Dartmouth  Street 
at  the  expense  of  the  corporations  has  added  to  the 
value." 

In  other  words,  the  increase  of  value  which  these  owners  of 
private  property  in  this  district  have  already  received  is  due, 
as  Mr.  Minot  says,  "  entirely  to  the  expenditure  of  money  to 
which  the  private  owners  upon  Copley  Square  have  not 
contributed"  And  he  adds  what  I  think  you  will  all 
approve : 

"It  does  not  seem  altogether  grateful;  indeed,  it  may 
be  said  that  it  hardly  seems  decent,  that  the  private 
owners  on  that  Square  should  now  seek  to  destroy  the 
beauty  which  at  such  an  enormous  expense  has  created  a 
part  of  the  value  of  their  lands." 
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Let  me  show  you  the  profit  which  these  private  owners 
have  realized.  The  eleven  owners  of  property  upon  Boylston 
Street  between  Clarendon  and  Dartmouth  streets  appear  to 
have  purchased  their  property,  including  in  all  the  estates 
64,512  square  feet,  for  $215,188,  or  an  average  of  a  little 
over  $3.33  a  foot.  To-day  the  property  is  assessed  at  an 
average  valuation  of  $14  a  foot,  and  is  undoubtedly  worth 
fifteen  to  twenty  dollars  a  foot,  even  with  a  restriction  of 
seventy  feet.  The  land  has  been  occupied  with  buildings,  the 
owners  have  had  the  profitable  use  of  it  during  the  entire 
period  that  they  have  held  it,  and  they  could  sell  it  to-day 
with  a  restriction  of  seventy  feet  in  the  height  of  buildings 
upon  it  for  a  sura  which  would  give  them  a  profit  of  more 
than  four  hundred  per  cent  upon  their  investment. 

Take  one  of  the  estates  for  an  illustration.  May  8,  1873, 
Mr.  Newman,  the  same  man,  I  think,  who  built  Haddon  Hall 
on  Commonwealth  Avenue,  purchased  one  of  these  estates 
on  Copley  Square  for  $34,860.  The  land  is  now  assessed 
at  $117,600. 

The  Second  Church  purchased  its  estate  in  1873,  for 
$43,700.  The>nd  is  now  assessed  for  $178,000,  and  is  prob- 
ably worth,  with  a  restriction  of  seventy  feet  in  height  of 
buildings  upon  it,  nearly  two  hundred  thousand  dollars.  In 
other  words,  this  society  has  had  the  use  of  its  property, 
been  exempt  from  taxation  upon  it,  and  its  property  is  now 
worth  more  than  four  times  what  it  cost. 

It  is  within  bounds  to  say  that  these  eleven  owners  of  the 
estates  upon  the  north  side  of  Copley  Square  have  within 
twenty  years,  upon  their  investment  of  less  than  $225,000 
made  a,  net  profit  of  more  than  $750,000. 

Mr.  Carleton,  so  ably  represented  here  by  Mr.  Bowman, 
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and  whose  rights  Mr.  Bowman  thinks  are  likely  to  be  im- 
paired by  the  restriction  asked  for  by  the  petitioners,  pur- 
chased 6,048  feet  of  land  at  the  corner  of  Dartmouth  and 
Boylston  streets  in  August,  1879,  for  $25,500.  In  Novem- 
ber of  the  same  year  he  sold  3,136  square  feet  for  $12,500, 
making  the  cost  to  him  of  the  remaining  2,912  square  feet, 
$13,000.  The  land  is  now  assessed  at  $58,000,  and  if  he 
will  sell  it  for  $65,000,  or  jive  times  ivhat  he  paid  for  it, 
Si  purchaser  can  be  found  for  it  who  will  take  it  and  restrict 
the  building  upon  it  to  eighty  feet  in  height. 

This  legislation  is  asked  for  among  others  by  the  Massa- 
chusetts Institute  of  Technology  and  the  Boston  Museum  of 
Fine  Arts.  Certainly  no  institution  in  the  Commonwealth 
is  better  entitled  to  the  protection  of  the  Commonwealth  than 
the  Institute  of  Technology.  It  has  been  made  by  the  legis- 
lation of  the  Commonwealth  a  State  institution.  Persons 
from  all  parts  of  the  Commonwealth  are  by  law  eligible  as 
its  members,  and  entitled  to  be  pupils  in  it,  and  its  museum 
or  conservatory  of  arts  is  by  law  open  to  all  citizens  of  the 
Commonwealth. 

It  was  incorporated  by  Chapter  183,  Laws  1861,  and  by 
this  Act  the  Commonwealth  gave  to  the  Institute  and  to  the 
Society  of  Natural  History  the  perpetual  right  to  use  without 
rent  for  the  purposes  of  these  institutions  the  entire  square 
bounded  by  Berkeley,  Newbury,  Clarendon  and  Boylston 
streets,  comprising  one  hundred  thirty-one  thousand,  five 
hundred  twenty  square  feet.  This  perpetual  right  of  free 
use,  however,  was  given  upon  condition  that  the  lands  should 
never  be  used  for  any  other  purposes  than  those  of  the  Insti- 
tute ;  that  all  buildings  thereon  should  be  "  designed  and 
completed,  the  grounds  surrounding  said  buildings  enclosed, 
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laid  out,  and  ornamented,  and  the  buildings  and  grounds 
kept  and  maintained  in  a  manner  satisfactory  to  the  Governor 
and  Council  "  and  also  upon  condition  that  the  buildings 
should  not  cover  more  than  one  third  of  the  land. 

The  Act  also  provided,  and  the  law  now  is,  that  if  either 
the  Institute  of  Technology  or  the  Society  of  Natural  His- 
tory shall  fail  to  comply  with  these  conditions,  then  they 
shall  forfeit  all  right  to  use  the  land,  and  the  Commonwealth 
may  forthwith  enter  and  take  possession  of  it.  No  building, 
therefore,  can  be  erected  on  any  of  this  land  to  a  greater 
height  than  the  Governor  and  Council  may  approve. 

In  1869  the  Legislature  provided  that  the  Governor  of  the 
Commonwealth,  the  Chief  Justice  of  the  Supreme  Judicial 
Court  and  the  Secretary  of  the  Board  of  Education  should 
be  members  of  the  Government  of  the  Institute  of  Tech- 
nology, so  that  the  Commonwealth  is  actively  interested  in 
the  management  of  the  Institute  and  its  property. 
Chapter  69,  Laws  1869. 

The  Commonwealth  has  also  liberally  appropriated  money 
for  this  State  institution.  It  first  gave  it  an  endowment  fund 
of  $200,000. 

In  1887,  it  gave  it  $100,000  to  establish  twenty  free 
scholarships  to  be  apportioned  among  the  senatorial  dis- 
tricts of  the  State,  candidates  to  be  selected  by  the  State 
Board  of  Education. 

Resolves  1887,  Chapter  103. 

In  1895,  it  gave  $150,000  in  six  annual  instalments,  for 
the  general  purposes  of  the  institution. 

In  the  same  year,  the  Legislature  also  appropriated  $2,000 
per  annum  for  ten  free  scholarships  to  be  expended  under 
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the  direction  of  the  State  Board  of  Education,  and  to  be 
awarded  only  to  graduates  of  the  Massachusetts  public  schools. 

Eesolves  1895,  Chapter  70. 

In  1896,  the  Legislature  doubled  this  allowance  for  free 
scholarships,  making  it  four  thousand  dollars  a  year. 

The  Commonwealth  is  to-day  maintaining  forty  free  schol- 
arships in  the  Institute  of  Technology,  that  is,  one  for  each 
senatorial  district,  selected  from  young  men  who  are  unable 
to  pay  their  tuition,  by  the  State  Board  of  Education. 

Chapter  310,  Acts  1896. 

The  Massachusetts  Institute  of  Technology  is  also  the 
"  College  of  Mechanic  Arts  "  for  Massachusetts  under  Acts 
of  Congress. 

July  2,  1862,  Congress  tendered  each  State  a  certain  en- 
dowment in  the  form  of  public  lands  for  the  establishment 
of  "  a  college  or  colleges  of  agriculture  and  mechanic  arts." 

The  Commonwealth  accepted  this  grant,  and  in  1863, 
constituted  the  Institute  of  Technology  the  College  of 
Mechanic  Arts,  and  gave  to  it  one  third  of  the  proceeds  of 
the  national  grant. 

From  this  source  about  $200,000  has  been  received  by  the 
Institute. 

Aug.  30,  1890,  Congress  made  a  further  appropriation  for 
similar  purposes,  and  under  this  the  State  received  and 
applied  to  the  Institute  of  Technology  about  fifty  thousand 
dollars. 

In  addition  the  Institute  is  to  receive  the  income  of  a  fund 
from  this  source  now  yielding  nearly  $6,000  a  year.  The 
treasurer's  report  for  1896  shows  that  the  State  Agricul- 
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tural  fund,  coming  through  the  Act  of  Con- 
gress, of  1862,  yielded     ....  $5,592  52 

And  the  fund  from  the  Act  of  ]890  yielded    .  7,333  34 

It  also  received  from  the  Commonwealth  for 

free  scholarships   $2,000  00 

And  as  a  direct  appropriation  and  gift  by  the 

Commonwealth   25,000  00 


Making  in  all  $40,925  86 

In  1897  this  was  increased  by  an  addition  of  $2,000  from 
the  State  treasury  for  scholarships  and  by  a  gift  of  $29,000, 
and  by  an  increase  in  income  upon  the  endowment  fund  of 
$1,000,  making  $47,000  from  the  treasury  of  the  Common- 
wealth. There  should  be  added  to  this,  of  course,  interest 
upon  the  value  of  the  land  given  by  the  Commonwealth, 
which  at  four  per  cent  would  be  $60,538.80,  making 
$107,538.80  actual  contribution  by  the  Commonwealth  each 
year  to  this  great  State  school  which  has  done  and  is  doing 
so  much  for  the  prosperity  and  honor  of  the  Commonwealth. 
Such  is  the  investment  and  interest  of  the  Commonwealth  in 
this  single  institution. 

It  is  to  be  irreparably  injured  by  the  selfish  schemes  of 
private  land  owners  already  made  wealthy  by  what  the  Com- 
monwealth and  the  City  have  done  in  this  district.  Will 
you  approve  and  permit  this?  Will  not  the  State  protect 
its  own  ? 

Not  the  least  among  these  public  institutions  upon  this 
Square  is  Trinity  Church,  which  has  been  sneered  at  by  some 
of  the  paid  counsel  of  the  Trust  and  Construction  Companies 
who  wish  to  construct  a  ten-story  tenement  house,  looking 
very  much,  as  Mr.  Bartlett  said  to  you,  like  a  terra-cotta 
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ornamented  dry-goods  box,  to  thrust  its  ugly  front  between 
the  Museum  of  Fine  Arts  and  the  massive  and  impressive 
architecture  of  Trinity,  and  which,  if  erected,  would  be  a 
constant  menace  to  all  the  irreplaceable  treasures  of  the  Art 
Museum. 

Trinity  Church  as  a  building  is  one  of  the  great  orna- 
ments of  our  city.  It  is  an  object  of  pride  to  all  the  citizens 
of  Boston  and  the  Commonwealth.  It  is  not  only  a  place  of 
worship  dear  to  many,  but  it  is  a  center  of  charitable  and 
educational  work,  more  extensive  than  most  people  under- 
stand. It  has,  as  Dr.  Donald  told  you,  collected  more  than 
one  thousand  dollars  for  charitable  purposes  each  Sunday 
that  its  doors  have  been  open,  making  more  than  one  million 
dollars.  This  money  is  not  applied  to  the  purposes  of  the 
Society  and  the  owners  of  the  church,  but  to  charitable  and 
educational  purposes.  It  is  applied  to  the  purposes  of  boys 
industrial  schools,  sewing  schools  for  girls,  circulating  libra- 
raries,  a  flower  mission  for  the  sick,  a  hospital  and  dispensary, 
where  nearly  four  thousand  patients  were  treated  without 
charge  during  the  past  year,  aud  where  over  eleven  thousand 
consultations  for  the  sick  were  given  without  charge,  to  day 
nurseries  for  children,  to  a  home  for  aged  women,  to  employ- 
ment societies,  and  to  other  charitable  and  educational 
purposes.  All  this  contributes  directly  to  the  material 
benefit  of  the  general  public  and  relieves  proportionately 
the  burdens  of  taxation. 

If,  as  one  man,  whose  selfish  pecuniary  interest  may  be 
slightly  affected  by  the  proposed  legislation,  said  to  you,  the 
Christianity  preached  in  Trinity  is  not  that  which  he  appre- 
ciates, the  Christianity  which  Trinity  practises  is  obviously 
beyond  his  capacity  to  comprehend. 
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This  district  is  also  peculiarly  unlike  any  other  within  the 
Commonwealth,  not  only  in  the  fact  that  the  larger  part  of 
it  is  devoted  to  charitable,  religious  and  educational  uses, 
but  that  the  height  of  buildings  upon  the  larger  portion  of 
it  is  now  practically  restricted.  Of  the  total  area  of 
1,128,868  square  feet, 

65,684:  square  feet  are  occupied  by  the  Public  Library  ; 

95,541  square  feet  by  the  Museum  of  Fine  Arts  ; 

155,085  square  feet  by  the  Institute  of  Technology  ; 

43,840  square  feet  by  the  Society  of  Natural  History  ; 

8,400  square  feet  by  the  Horace  Mann  School ; 

33,000  square  feet  by  the  Harvard  Medical  School ; 

8,736  square  feet  by  the  Art  Club  ; 

45,647  square  feet  by  Trinity  Church; 

19,376  square  feet,  by  the  Old  South  Church  ; 

9,408  square  feet,  by  the  South  Congregationalist  Church  ; 

33,779  square  feet,  by  Copley  Square; 

11,000  square  feet,  by  the  Ludlow  ; 

27,668  square  feet,  by  Trinity  Terrace  ; 
making  557,164  square  feet  to  which  should  be  added  13,641 
square  feet  owned  by  W.  L.  Pierce  and  Dr.  Cheever,  who 
are  petitioners  for  the  limitation  asked  for,  making  570,805 
square  feet,  or  more  than  one  half  the  entire  area  in  the 
district.  And  the  owners  of  nearly  all  this  area  ask  for 
legislation  to  restrict  the  height  within  the  district. 

The  other  owners  of  less  than  one  half  of  this  district  can 
therefore  build  above  all  the  rest,  not  simply  in  oue  portion 
of  the  district,  but  at  different  points  all  over  the  district, 
and  thus  the  private  owners  of  the  scattered  pieces  of  land 
unrestricted  would  have  an  advantage  over  all  the  rest  of  the 
territory  by  reason  of  the  fact  that  they  could  build  to  one 
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hundred  and  twenty-tive  feet.  It  is  not,  therefore,  a  case 
where  the  district  to  be  restricted  is  one  upon  which  all 
owners  can  now  build  to  the  same  height,  but  a  district  upon 
which  only  a  portion  of  them  can  practically  build  above 
ninety  feet,  and  they  would  have  in  this  an  advantage  over  all 
the  rest.  And  the  unjust  thing  about  it  is  that  these  owners 
would  have  this  advantage  over  the  rest  of  the  territory  because 
the  rest  of  the  territory  is  covered  with  public  buildings  con- 
structed with  money  raised  by  taxation,  or  given  by  benevolent 
persons,  and  which  have  to  a  large  extent  added  to  the  value 
of  the  private  property,  which  the  owners  thus  seek  to  use  to 
the  injury  of  all  the  property  thus  devoted  to  public  uses. 

It  is  said  that  the  petitioners  ask  for  special  legislation, 
but  they  ask  it  for  a  special  case,  and  fortunately  there  is 
nothing  in  the  Constitution  of  the  Commonwealth  which 
prevents  the  Legislature  from  passing  a  wholesome  law 
because  it  is  special  in  its  application. 

There  is  not  only  no  provision  against  special  legislation 
in  the  Constitution  of  the  Commonwealth,  but  there  is  a 
special  provision  for  such  legislation. 

Article  4,  Chapter  1,  of  the  Massachusetts  Constitution 
provides  that : 

"  Full  power  and  authority  are  hereby  given  and  grant- 
ed to  the  said  General  Court  from  time  to  time  to  make, 
ordain  and  establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes  and  ordinances,  direc- 
tions and  intructions,  either  with  penalties  or  without, 
so  as  the  same  be  not  repugnant  or  contrary  to  this 
Constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  this  Commonwealth." 

This  power  has  been  freely  exercised.    The  Legislature 
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has  authorized  particular  pieces  of  real  estate  to  be  sold 
and  the  proceeds  invested. 

Eice  v.  Parkman,  16  Mass.  326,  330. 
Sohier  v.  Massachusetts  General  Hospital,  3  Cush. 
483. 

It  has  provided  that  a  single  turnpike  or  bridge  in  a  town 
should  be  taken  and  made  a  highway,  and  the  payment  of 
the  damages  thereby  caused  be  met  by  a  tax  upon  a  specific 
portion  of  the  people. 

Hingham  &c.  Bridge  v.  County  of  Norfolk,  6  Allen, 
353. 

In  this  case  Chief  Justice  Bigelow  says  that  one  of  the 
main  purposes  of  this  general  grant  of  power  to  make  all 
manner  of  wholesome  laws 

"  was  to  vest  in  the  Legislature  a  superintending  and 
controlling  authority  under  and  by  virtue  of  which  they 
might  enact  all  laws  not  repugnant  to  the  Constitution, 
of  a  police  and  municipal  nature,  and  necessary  to  the 
due  regulation  of  internal  affairs  of  the  Commonwealth.'' 

The  Legislature  has  authorized  lands,  specifically  given 
by  will,  in  trust,  to  pay  the  income  to  certain  persons,  to  be 
sold,  and  the  proceeds  invested  in  personal  property. 
Clark,  Executor,  v.  Hayes,  9  Gray,  426. 

It  has  authorized  the  widening  and  laying  out  of  a  single 
short  street  in  Boston,  prescribing  the  width,  the  grade,  and 
fixing  the  elements  of  damages  caused  to  land  owners,  and 
assessing  the  expense  upon  the  abutting  land  owners,  etc. 
Dorgan  v.  Boston,  12  Allen,  220. 
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It  has  passed  a  law  authorizing  the  City  of  Boston  to  take 
lands  within  a  certain  specified  portion  of  the  city  and  raise 
the  grade,  and  improve,  and  then  sell  the  land. 
Dingley  v.  Boston,  105  Mass.  544. 

It  has  exercised  the  same  power  in  respect  to  a  system  of 
metropolitan  sewerage  and  distributed  the  expense  upon  a 
portion  of  the  cities  and  towns  in  the  Commonwealth. 

Kingman  and  others,  Petitioners,  153  Mass.  566. 

It  has  authorized  the  flowage  of  lands  to  create  ponds  for 
the  culture  of  useful  fishes,  although  the  object  of  the  owner 
of  the  pond  was  simply  his  own  personal  pleasure  and  profit, 
holding  that  this  was  not  an  exercise  of  the  right  of  eminent 
domain  but  of  the  "power  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  orders,  laws,  statutes, 
and  ordinances." 

Turner  v.  Nye,  154  Mass.  579. 

It  is  not  an  objection  to  a  statute  or  an  ordinance  that  it 
operates  partially,  or  imposes  a  burden  only  upon  a  particu- 
lar class  of  persons.  For  instance,  an  ordinance  requiring 
real  estate  owners  in  Boston  to  remove  snow  from  the  side- 
walk, but  excepting  from  its  operation  that  part  of  the  city 
called  South  Boston,  has  been  sustained,  although  its  effect 
was  partial. 

Goddard,  Petitioner,  16  Pick.  504. 
See  also  Inhabitants  of  Clinton  v.  Welch,  166  Mass. 
133. 

The  laws  of  the  Commonwealth  are  full  of  special  statutes 
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applying  to  specific  towns  and  localities  and  to  specific  por- 
tions of  towns  and  cities. 

A  striking  illustration  is  Chapter  140  of  the  Acts  of  1897, 
which  prohibits  the  taking  or  killing  of  rabbits,  grey 
squirrels,  chipmunks  or  any  land  bird  except  the  English 
sparrow  within  the  territory  bounded  by  Squam  River, 
Ipswich  Bay,  the  Atlantic  Ocean,  Massachusetts  Bay  and 
Gloucester  Harbor. 

At  this  very  session  the  Railroad  Committee  have  reported 
and  the  Senate  have  passed  an  Act  upon  the  petition  of  a 
single  railroad  corporation,  which  if  sound  in  principle,  as  I 
think  it  is,  is  equally  applicable  to  every  railroad  corporation 
in  the  Commonwealth.  Will  you  enact  special  legislation 
for  the  relief  of  the  Boston  &  Maine  Railroad  and  refuse 
to  enact  it  for  the  benefit  of  the  public  interests  here  ?  I  do 
not  believe  it. 

But  it  is  strenuously  urged  that  the  legislation  asked  for 
by  the  petitioners  will  injure  the  property  of  the  private 
land  owners  upon  and  about  the  Square,  and  therefore,  al- 
though it  may  be  needed  in  the  public  interest,  you  ought 
not  to  enact  it.  The  land  owners  say  :  "  We  have  a  legal 
right  to  build  to  the  height  of  one  hundred  and  twenty- 
five  feet,  and  if  the  Legislature  deprive  us  of  that  right  and 
restrict  us  to  buildings  eighty  or  ninety  feet  high  they  will 
to  that  extent  take  our  property.  " 

If  they  are  correct,  no  Act  which  you  can  pass  that  does 
not  provide  for  such  compensation  as  the  Courts  may  award 
to  them,  will  harm  them,  because  it  will  be  void.  The  Con- 
stitution of  Massachusetts  protects  all  private  property. 
No  Act  of  the  Legislature  can  take  such  property  for  a 
private  use  at  all,  or  take  it  for  a  public  use,  without  mak- 
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ing  provision  in  the  Act  for  reasonable  compensation.  You 
cannot  take  from  these  private  land  owners  their  private 
property  by  any  legislation  which  you  may  enact,  and  you 
would  not  do  so  if  you  could.  No  one  asks  you  to  do  it.  I 
do  not  believe  however  that  a  limitation  in  the  height  of 
buildings  to  eighty  or  ninety  feet  would  take  any  property 
right  which  these  land  owners  have.  I  am  confident  the 
Courts  would  say  that  such  a  limitation  is  a  mere  reasonable 
regulation  by  the  Legislature  of  the  use  to  which  the  land 
owners  can  put  their  property.  Such  a  limitation  has  al- 
ready been  imposed  upon  the  entue  city  to  the  extent  of  one 
hundred  twenty-five  feet  in  height.  Such  a  limitation  has 
been  already  specially  imposed  upon  the  owners  of  all  estates 
upon  Commonwealth  Avenue  and  upon  other  streets  and 
areas  bordering  upon  public  parks,  whereon  a  building  line 
is  established  by  the  Park  Commissioners,  to  the  extent  of 
seventy  feet.  No  compensation  is  provided  in  those  Acts  for 
damages  by  the  limitation  in  height  and  in  my  judgment  no 
legal  damages  can  be  claimed  to  be  caused  by  them.  They 
are  a  mere  exercise  by  the  Commonwealth  of  its  undoubted 
right  to  regulate  reasonably  the  use  of  private  property  in 
the  public  interest.  And  it  is  noteworthy  that  not  only  has 
no  claim  for  damages  by  this  limitation  been  made,  but  no 
change  in  the  valuation  of  property  on  the  Avenue  has  been 
caused  by  the  restriction  to  seventy  feet  put  upon  it. 

But  the  learned  counsel  for  these  land  owners  say  that  the 
right  to  build  as  high  as  the  owner  pleases  is  a  property 
right,  and  if  he  is  restricted  in  that  right  his  property  is 
injured  and  he  should  have  compensation. 

You  cannot  now  settle  that  question.  You  can  deal  with 
it  only  in  one  of  two  ways.    You  can  pass  an  Act  limiting 
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the  height  of  buildings  upon  and  about  this  Square  to  the 
extent  to  which  you  think  it  ought  to  be  limited,  seventy, 
eighty  or  ninety  feet,  or  any  other  height  that  you  may  think 
best,  and  make  no  provision  in  the  Act  for  compensation  for 
any  damages  which  these  land  owners  may  thereby  suffer; 
and  if  my  learned  friends  are  right  in  saying  that  you  do 
thereby  take  the  property  rights  of  their  clients,  they  will 
not  be  harmed  by  the  Act,  for  it  will  be  void,  because  it  does 
not  provide  for  compensation  as  required  by  the  Constitution. 
Or  you  may  pass  an  Act  limiting  the  height  and  put  in  a  pro- 
vision that  if  any  person  shall  suffer  damages  by  reason  of 
the  Act  for  which  he  is  legally  entitled  to  compensation,  he 
may  recover  them,  and  then  the  Act  will  be  ample  protec- 
tion to  the  public,  by  the  limitation,  and  to  the  land  owners, 
by  giving  them  compensation,  if  the  Courts  shall  decide  they 
are  entitled  to  it.  We  ask  you  to  take  the  latter  course,  and 
the  bill  which  we  present  to  you  as  the  best  result  of  the  dis- 
cussion to  which  you  have  so  patiently  listened  contains  a 
sectiou  which  provides  that 

"  If  any  person  shall  by  the  provisions  of  this  Act 
suffer  damage  for  which  he  shall  be  legally  entitled  to 
compensation,  he  may  recover  the  same  in  the  manner 
provided  by  law  for  the  recovery  of  damages  occasioned 
by  the  laying  out  of  highways  in  the  city  of  Boston." 

This  provision  would  enable  any  person  claiming  to  be 
injured  by  the  limitation  in  the  Act  to  go  to  the  Court  in  the 
same  way  that  he  could  go  if  a  portion  of  his  land  was  taken 
for  a  highway,  and  if  the  Court  said  that  the  limitation 
entitled  him  to  compensation,  that  is,  was  anything  more 
than  a  mere  regulation  which  the  Commonwealth  had  a  right 
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to  make  without  compensation,  then  he  could  have  his 
damages  assessed  by  a  jury  and  paid  by  the  City. 

But  it  is  said  that  under  this  section  no  damages  could  be 
recovered,  and  I  have  been  asked  before  you  by  counsel  for 
the  Westminster  Trust  whether  in  my  judgment  any  damages 
would  be  recovered  under  it.  To  this  I  say,  in  my  judg- 
ment, they  would  not,  because  I  believe  the  Courts  would 
say  no  legal  damages  were  occasioned  by  such  a  limitation. 
In  other  words,  I  do  not  think  damages  could  be  recovered 
by  a  land  owner  whose  rights  were  limited  in  this  Act, 
because  I  do  not  believe  he  would  suffer  any  legal  damage, 
any  more  than  he  would  suffer  legal  damage  by  a  law  which 
provided  that  he  should  not  build  a  building  except  of  a 
certain  kind  of  construction,  and  with  certain  floor  spaces, 
fire  escapes  and  other  of  the  numerous  appliances  which  the 
Legislature  have  required  to  be  used  in  the  construction  of 
buildings  in  populous  cities  and  towns. 

If  this  be  so,  then  obviously  the  public  ought  not  to  pay 
in  this  case  any  more  than  in  the  case  of  other  limitations 
and  restrictions  upon  the  use  of  land  and  the  construction  of 
buildings.  But  if  we  are  wrong,  if  the  Courts  should  hold 
that  this  limitation,  either  because  it  is  less  than  the  general 
limitation  throughout  the  city,  or  because  it  is  confined  to 
a  particular  district  in  the  city,  or  for  any  other  reason,  does 
cause  a  property  damage  to  the  land  owners  for  which  they 
are  entitled  to  compensation  under  the  Constitution,  then 
they  would  get  that  compensation. 

In  short,  all  the  petitioners  ask  is  that  you  shall  leave  this 
question  of  the  right  to  damages,  where  it  belongs,  with  the 
Courts,  and  to  this  no  reasonable  man  can  object,  unless  he 
believes,  as  I  think  these  learned  gentlemen,  counsel  for  the 
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land  owners,  do  believe,  that  such  a  limitation  as  is  asked 
would  cause  no  legal  damage  to  their  clients. 

Bat  there  is  another,  and  a  practical  answer,  to  this  claim, 
and  that  is  that  a  reasonable  limitation  in  height,  such  as  is 
asked  for  by  these  petitioners,  would  not  affect  the  value  of 
the  property  of  these  private  land  owners.  A  limitation 
of  seventy  feet  on  Commonwealth  Avenue  has  not  affected 
values  there  ;  and  Mr.  William  Minot,  wTho  was  one  of  the 
Building  Commissioners  who  framed  the  building  Act  of 
1892  for  Boston,  and  who  controls  and  manages  more  real 
estate  in  Boston  than  any  other  one  man,  has  careful!}'  con- 
sidered this  matter  and  published  to  the  world  his  opinion 
that  such  a  restriction  would  benefit  rather  than  harm  the 
estates  in  this  district.  If  there  is  a  man  among  us  who 
weighs  his  opinion  and  words  more  carefully  than  another, 
it  is  Mr.  Minot,  and  his  opinion  in  this  matter  is  entitled,  as 
all  will  admit,  to  great  wTeight. 

But,  it  is  said,  this  is  only  a  matter  of  opinion.  He  may 
be  wrong.  Fortunately,  therefore,  we  have  something  before 
you  upon  this  subject  which  is  more  than  a  matter  of  opin- 
ion. In  the  skilfully  prepared  comedy  which  was  acted 
before  you,  when  the  counsel  of  the  Old  South  Society 
appeared  and  said  very  little  for  it,  but  was  then  asked  by 
the  counsel  for  the  Westminster  Construction  Company  what 
the  Old  South  Church  did  about  restrictions  upon  land  next 
to  its  building  he  told  you  that  it  bought  the  land  and  then 
sold  it  with  restrictions.  It  appeared  that  land  had  been  thus 
bought,  restricted  and  sold  upon  Boylston  Street  and  upon 
Newbury  Street.  Unfortunately  the  counsel  for  the  Old 
South  Society  wras  unable  to  give  you  any  definite  informa- 
tion, either  as  to  the  character  of  the  restrictions  or  as  to 
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the  money  result  of  the  transaction  to  that  Society.  Re- 
peated inquiries  of  him  during  this  hearing  have  failed  to 
elicit  this  information.  But  an  examination  of  the  records 
in  the  Registry  of  Deeds  shows  that  in  1884  the  Old  South 
Society  bought  two  lots  next  their  property  on  Boylston 
Street,  unrestricted,  for  a  consideration  named  in  the  deed  of 
$10,220;  that  in  1885,  they  sold  the  same  land  with  restric- 
tions providing  that  no  building  should  be  erected  on  it 
more  than  four  stories  high  (about  fifty  feet),  and  that  about 
one  fifth  of  the  rear  of  it  should  never  be  built  upon  at  all ; 
and  the  consideration  named  in  the  deed  is  $23,600,  show- 
ing a  profit,  if  the  record  accords  with  the  fact,  upon  the 
transaction  of  $12,635,  or  $1,670  more  than  the  cost  of  the 
property,  including  interest  and  taxes. 

This  is  perhaps  of  no  great  importance,  except  as  showing 
an  excellent  financial  transaction  on  the  part  of  the  Old 
South  Society.  But  an  examination  of  the  valuations  for 
taxation  of  this  property,  and  of  the  adjacent  property 
unrestricted,  is  important,  because  it  shows  that  the  valua- 
tions of  these  two  lots  and  of  the  five  adjoining  lots  on 
Boylston  Street  ivere  the  same  before  these  restrictions  were 
placed  upon  the  two  lots,  and  that  the  valuations  of  these 
seven  lots,  including  the  two  lots  restricted  by  the  Old 
South  Society,  have  ever  since  been  uniform,  that  is  to  say  :  In 
1884,  all  these  lots  were  assessed  at  $3.50  a  foot,  unrestricted  ; 
in  1886  all  these  lots,  including  the  two  that  were  thus  re- 
stricted and  the  other  five  which  were  not  restricted,  were  alike 
assessed  at  $3.50  a  foot;  in  1887  and  1888  all  the  seven 
lots  were  assessed  at  $4.25  a  foot;  in  1890  they  were  all 
assessed  at  $5;  in  1891,  at  $6;  in  1892,  at  $7  and  ever 
since  at  $7.50  a  foot.    And  the  owners  of  these  restricted 
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lots  have  never  complained  because  they  were  valued  at  pre- 
cisely the  same  amount  as  the  unrestricted  lots  immediately 
adjoining. 

These  estimates  also  show  another  fact,  and  that  is,  that 
whereas  property  on  Boylston  Street  abutting  upon  Copley 
Square  is  assessed  upon  the  average  at  $14.  a  foot,  property 
on  Boylston  Street  in  the  next  Square  is  assessed  at  only 
$7.50  a  foot. 

Now,  these  facts  show  conclusively, — 

First.  That  Mr.  Miuot  is  right  when  he  says  that  the 
restrictions  asked  for  on  Copley  Square  would  not  injure  the 
property,  and 

Second.  That  he  is  right  when  he  says  the  value  of  the 
property  on  Copley  Square  has  been  largely  created  by  the 
expenditure  of  public  money  in  the  buildings  about  it.  So 
that  it  is  plain  that  even  if  the  value  of  this  property  upon 
the  Square  should  be  somewhat  reduced  by  the  restriction 
asked  for  by  the  bill,  the  reduction  would  be  only  a  portion 
of  the  value  which  has  been  put  upon  the  property  by  the 
expenditure  of  public  money.  In  other  words,  the  Com- 
monwealth would  only  be  reasonably  regulating  and  con- 
trolling the  value  lohich  has  been  put  upon  this  -property  by 
the  money  of  the  Commonwealth  and  City. 

The  claim  of  these  land  owners  amounts  simply  to  this  : 
"  Our  property  has  been  largely  increased  in  value  by  the 
expenditure  by  the  public  of  millions  of  money  upon  and 
about  Copley  Square. 

The  buildings  by  the  erection  of  which  by  the  public  our 
property  has  thus  been  benefited  will  be  injured  by  our 
building  tenement  houses  125  feet  high  upon  our  land,  and 
yet  the  Commonwealth  has  no  right  to  prevent  us  from  in- 
flicting this  injury  without  paying  us  for  it." 
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But  it  is  said  that  the  Westminster  Chambers  Trust  and 
the  Westminster  Construction  Company  would  be  specially 
harmed  by  this  limitation.  They  say  that  they  have  gone 
on  in  good  faith,  understanding  that  they  could  build  to  125 
feet  in  height,  and  are  engaged  in  the  construction  of  a  build- 
ing to  that  height,  and  that  if  they  are  stopped  they  will  be 
injured,  and  therefore  they  ought  not  to  be  stopped.  To 
this  we  say,  that  under  the  provisions  of  the  bill  presented 
to  you  they  can  recover  any  damages  which  they  may  suffer 
unless  the  Court  should  hold  that  their  building  was  projected, 
and  is  being  constructed,  in  violation  of  the  Act  of  1896 
and  the  Act  of  1897,  which  the  law  department  of  the  city 
claims  restricts  them  to  a  height  of  seventy  feet,  in  which 
case  it  is  obvious  that  they  ought  not  to  recover  damages. 

Now,  I  don't  believe  that  any  petitioner  would  ask  you  to 
do  injustice  to  anybody,  and  if  the  rights  of  the  Westminster 
Chambers  Trust  and  of  the  Westminster  Construction  Com- 
pany are  not  adequately  protected  by  the  provision  in  the 
bill  presented  to  you,  protect  them  as  you  think  they  ought 
to  be  protected.  Do  not  exempt  them  from  the  provisions 
of  the  Act,  as  they  ask  you.  Do  not  permit  them  to  build 
their  monstrous  structure,  as  they  propose  to  build  it ;  but 
if  by  limiting  them  to  what  you  think  may  be  a  proper  and 
reasonable  height  they  are  likely  to  be  damaged,  provide  a 
method  by  which  the  Courts  may  say  whether  they  do  suffer 
any  legal  damage,  and  if  so,  what  it  is,  and  let  it  be  paid  by 
the  City.  We  believe  that  the  bill  presented  to  you  protects 
all  the  legal  rights  which  they  have,  and  secures  to  them  the 
right  to  such  compensation  as  they  may  be  entitled  to  have. 
If  it  does  not  we  ask  you  to  modify  it  so  that  it  will. 

But  we  think  you  should  consider  in  this  connection  the 
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character  of  the  enterprise  in  which  these  gentlemen  are  en- 
gaged. And  for  this  purpose  we  have  put  before  you  the 
papers  showing  what  their  enterprise  really  is.  These  show 
that  the  Westminster  Chambers  Trust  was  created  July 
1,  1897  by  the  association  of  the  owners  of  the  estates  No. 
1  Trinity  Place  and  Nos.  70,  68,  66,  64  and  62  St.  James 
Avenue,  comprising  17,760  square  feet,  then  covered  by 
dwelling  houses,  and  assessed  at  $105,900,  or  $5.97  per  foot, 
excluding  the  buildings,  which  were  assessed  at  $92,400. 

The  owners  acquired  their  estates  about  twenty  years  ago 
at  an  average  price  of  about  $3.50  a  foot.  They  conveyed  the 
laud  and  buildings  to  the  Trust  at  $365,000,  or  $156,700  more 
than  their  assessed  value,  and  $166,700  more  than  the  land 
and  buildings  cost.  A  portion  of  the  purchase  price  of  each 
owner  was  taken  in  stock  of  the  Trust.  The  remainder  of 
the  stock  of  half  a  million  dollars  remained  in  the  treasury 
of  the  Trust  to  be  disposed  of. 

The  Trustees  then  made  contracts  for  the  construction  of  a 
building,  and  provided  for  the  payment  of  their  expenses, 
including  $26,500,  architect's  commission,  and  $40,000  for 
other  commissions  and  expenses. 

The  estimated  cost  of  the  land  and  buildings  upon  this 
basis  was  $1,000,000.  Upon  this  they  estimated  that  the 
return  would  be  sufficient  to  pay  the  interest  on  the  mort- 
gages, taxes,  insurance,  operating  expenses,  an  annual  divi- 
dend of  twelve  per  cent  on  $500,000  of  Trust  stock,  and  apply 
$29,582  annually  to  a  sinking  fund  to  retire  the  mortgages, 
so  that  in  thirteen  years  they  would  own  the  property  free 
of  debt  at  $500,000. 

For  purposes  of  construction  all  the  contractors  and 
parties  interested  in  the  construction  organized  a  construe- 
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tion  company  under  the  law  of  Maine,  called  the  Westmin- 
ster Construction  Company.  As  soon  as  the  plans  for  this 
building  were  made  public  there  was  great  objection,  and 
persons  interested  in  the  Museum  of  Fine  Arts,  Trinity 
Church  and  in  other  public  buildings  surrounding  the  Square 
applied  to  the  Construction  Company  to  see  if  some  arrange- 
ment could  not  be  made  by  which  the  height  of  the  building 
could  be  reduced  from  120  feet.  The  result  of  their  negoti- 
ations  was  an  offer  by  the  Construction  Company  either  to 
reduce  the  height  of  the  building  two  or  three  stories  for  a 
cash  payment  of  $75,000  per  story,  or  $225,000  for  three 
stories,  or  to  sell  the  land  and  building  to  be  completed  three 
or  four  stories  loicer  in  height  for  $1,085,000. 

The  Construction  Company  stated  that  the  latter  proposi- 
tion to  sell  for  $1,085,000,  with  the  building  to  be  completed 
three  or  four  stories  lower  than  projected  was  a  very  excellent 
one  for  the  purchaser,  as  the  property  as  thus  constructed 
would  pay  eight  or  ten  per  cent  at  least  upon  its  cost.  The 
amount  thus  demanded  was  so  great  that  it  was,  of  course, 
impossible  for  persons  who  would  otherwise  probably  have 
contributed  to  a  reasonable  amount  to  prevent  the  construc- 
tion of  this  building  to  the  extreme  height  of  120  feet,  to 
comply  with  it,  and  the  work  went  on  and  is  now  being 
pushed  with  a  vigor  which  indicates  a  desire  to  get  ahead  of 
legislative  action  if  possible,  the  claim  being  that  the  Trust 
and  the  Construction  Company  have  a  legal  right  to  con- 
truct  the  building  to  120  feet  in  height  under  a  permit  from 
the  Building  Department  of  the  city. 

On  the  other  hand,  it  appears  that  by  the  legislation  of 
1896  and  1897  it  is  at  least  extremely  doubtful  whether  they 
have  a  right  to  build  to  a  greater  height  than  seventy  feet, 
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because  St.  James  Avenue  upon  which  the  building  is  being 
constructed  borders  on  Copley  Square,  which  is  a  public 
park,  one  hundred  and  ten  feet,  and  the  corner  of  the  build- 
ing to  be  erected  is  only  sixty  feet  in  a  straight  line  to  the 
corner  of  Copley  Square.  And  it  appears  that  their  permit 
to  build  is  a  permission  to  erect  the  building,  "provided  the 
person  conforms  to  the  provisions  of  the  statutes  and  ordi- 
nances relating  to  the  construction  of  buildings  in  the  city 
of  Boston,"  i.  e.  to  the  Statutes  of  1896  and  1897,  if  they 
limit  the  height  to  which  buildings  upon  this  land  can  be 
erected. 

Upon  this  whole  question  of  the  rights  of  private  land 
owners  as  involved  in  this  matter  I  ask  you  to  remember, — 

First.  That  the  Constitution  protects  all  these  private 
rights  ;  that  no  act  of  yours  can  injure  them.  If  the  legisla- 
tion which  you  enact  does  not  provide  for  compensation  for 
any  private  property  which  is  injured,  it  will  be  void.  You 
cannot  injure  them  if  you  would,  and  nobody  asks  you  to 
do  so. 

But  while  the  Constitution  protects  private  interests,  so 
that  the  Legislature  cannot  injure  them,  it  confides  the  pub- 
lic interest  solely  to  the  General  Court,  commanding  it  to  pass 
all  such  wholesome  laws  as  may  be  for  the  public  interest. 
It  puts  the  public  interest  into  your  keeping. 

The  petitioners  believe  that  large  public  interests  require 
your  protection  here,  and  hence  they  come  to  you,  as  the 
only  power  to  which  they  can  appeal,  for  such  protection. 
If  you  find  these  interests  do  require  protection,  it  is  as 
much  your  duty  to  provide  it  by  general  or  by  special  legis- 
lation, as  you  may  deem  expedient,  as  it  is  the  duty  of  the 
judiciary  to  protect  the  rights  of  private  property  in  the 
courts. 
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Neither  argument  nor  illustmtion  are  needed  to  make  clear 
the  imperative  duty  of  the  Legislature  to  protect  this  Square 
and  the  district  about  it  from  the  irreparable  injury  which 
now  threatens  it.  The  question  is  plain  and  simple  :  Do  you 
approve  this  threatened  injury  to  this  beautiful  Square,  and 
all  the  precious  interests  upon  and  about  it,  or  do  you  not? 
If  one  of  these  monstrous  structures  is  put  up  it  will  be  a 
constant  menace  to  the  safety  of  the  treasures  of  art  and  of 
letters,  and  of  all  the  beautiful  and  costly  buildings  about  it. 
It  will  be  a  lasting  shame  and  disgrace  to  the  City  and  the 
Commonwealth.  The  Legislature  alone  can  prevent  this. 
If  it  does  not  prevent  it  it  will  be  because  it  approves  it.  If 
you,  gentlemen,  do  not  report  legislation  which  will  pre- 
vent it,  it  must  be  because  you  approve  it.  And  if  any  of 
you  should  hereafter,  as  you  doubtless  all  will,  from  time  to 
time,  go  to  this  beautiful  Square  to  make  the  use,  which  as 
citizens  you  have  a  right  (o  make,  of  the  public  institutions 
about  it,  and  find  upon  it  ten-story  tenement  houses,  destroy- 
ing its  beauty  and  threatening  the  safety  of  all  that  the  pub- 
lic own  there,  you  will  be  able  to  say,  "  I  could  have  pre- 
vented that  building  from  being  there,  but  I  approved  it  and 
therefore  permitted  it." 

In  conclusion,  Mr.  Chairman  and  gentlemen,  we  wish  to 
express  our  appreciation  of  the  long  and  careful  hearing  you 
have  given  this  matter  and  to  bespeak  for  all  the  interests 
involved  your  careful  and  considerate  action.  Mr.  Lincoln 
and  myself  have  appeared  as  members  of  an  unpaid  board, 
but  we  feel  it  is  due  to  Mr.  Bartlett  and  Mr.  Elder  to  say 
that  they  also  have  given  their  professional  services  solely  in 
the  public  interest  and  without  pecuniary  reward. 


